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upon the defendant by a bailiff.  Bailiff fees and a very limited 
court fee must be paid.  The time to trial depends on the type 
of proceedings initiated.  Timing issues are covered in questions 
1.8 and 1.9. 

1.5	 Can a party be compelled to disclose relevant 
documents or materials to its adversary either before or 
after commencing proceedings, and if so, how?

There is no extensive deposit or disclosure obligation as known 
in other jurisdictions.  However, where there are serious and 
specific indications that a party (or even a third party) is in 
possession of a particular document containing proof of a fact 
relevant to the dispute, the judge may order that the document 
or a certified copy thereof be filed. 

In patent disputes, a special evidence-taking procedure is 
available, called “descriptive seizure”.  An ex parte request is 
filed with the court to appoint an expert whose mission is to 
visit all places on the Belgian territory where evidence of the 
alleged infringement (including the origin, destination and scale 
of said infringement) may be found.  After said visit, the expert 
must prepare a report containing his findings and file it with 
the court.  The request is granted if the patentee proves that 
its patent is prima facie valid and provides the court with indica-
tions of infringement.  The threshold to be met is low and such 
requests are easily granted.

1.6	 What are the steps each party must take pre-trial? 
Is any technical evidence produced, and if so, how?

The proceedings include several rounds of written submis-
sions during which parties must provide evidence in support 
of their submissions.  This evidence might include technical 
reports.  The oral pleadings are scheduled after the exchange of 
written submissions and are mainly used to present the case in a 
synthetic manner for the court and answer its questions.

1.7	 How are arguments and evidence presented at the 
trial? Can a party change its pleaded arguments before 
and/or at trial?

A party cannot submit additional arguments or evidence after its 

12 Patent Enforcement

1.1	 Before what tribunals can a patent be enforced 
against an infringer? Is there a choice between tribunals 
and what would influence a claimant’s choice?

The Brussels Enterprise Court has exclusive jurisdiction over 
all patent disputes in Belgium.  However, in certain situations, 
there is still a choice to be made whether to conduct the proceed-
ings in French or Dutch, which may be useful in the event of a 
multi-jurisdictional dispute. 

If the dispute concerns a European patent that has not been 
opted-out from the UPC jurisdiction, the claimant also has a 
choice between national proceedings and UPC proceedings.

The parties may also agree to bring their dispute before an 
arbitration tribunal.

1.2	 Can the parties be required to undertake mediation 
before commencing court proceedings? Is mediation 
or arbitration a commonly used alternative to court 
proceedings?

Yes, the parties can be required to undertake mediation before 
commencing court proceedings, unless all parties disagree.  
However, mediation or arbitration are not a commonly used 
alternative to court proceedings in patent disputes.

1.3	 Who is permitted to represent parties to a patent 
dispute in court?

Only lawyers have the right to represent parties to a patent 
dispute in court.  Patent attorneys have recently been granted a 
limited right to intervene at oral hearings, but under the super-
vision of the lawyers representing the parties.

1.4	 What has to be done to commence proceedings, 
what court fees have to be paid and how long does 
it generally take for proceedings to reach trial from 
commencement?

The proceedings usually start with a writ of summons served 



44 Belgium

Patents 2024
© Published and reproduced with kind permission by Global Legal Group Ltd, London

1.12 	 Are there specialist judges or hearing officers, and 
if so, do they have a technical background?

Patent cases are handled by specialist judges, but they usually 
have no technical background.

1.13 	 What interest must a party have to bring (i) 
infringement, (ii) revocation, and (iii) declaratory 
proceedings?

Only the patent owner may bring an infringement action.  It is 
only if he fails to do so that the holder of an exclusive licence 
may act.  For actions to obtain damages, any party who suffered 
damages (notably licensees) have an interest to act.  

Since patents are enforceable against anyone, the interest to 
bring a revocation action is almost automatically present.  In 
practice, revocation actions are always launched by potential 
infringers, whose interest is obvious.

Declaratory proceedings can be brought by anyone, as long as 
it is to prevent the violation of a right that is seriously threatened.

1.14 	 If declarations are available, can they (i) address 
non-infringement, and/or (ii) claim coverage over a 
technical standard or hypothetical activity?

Actions for declarations of non-infringement are available.  
Such actions can claim coverage over a technical standard, but 
not over a hypothetical activity because of the requirement that 
the action must aim at preventing the violation of a right that is 
seriously threatened.

1.15 	 Can a party be liable for infringement as a 
secondary (as opposed to primary) infringer? Can a party 
infringe by supplying part of, but not all of, the infringing 
product or process?

Yes, a patent confers the right to prevent any third party from 
supplying on the Belgian territory, means of implementing the 
invention on that territory, provided they relate to an essen-
tial element of the invention and that the third party knows, or 
should have known, that those means are suitable and intended 
for such implementation.  It does not apply where said means 
of implementing the invention are staple consumer products, 
unless the third party induces the person to whom they are 
supplied to commit an infringing act.

1.16 	 Can a party be liable for infringement of a process 
patent by importing the product when the process is 
carried on outside the jurisdiction?

Yes, a party can.

1.17 	 Does the scope of protection of a patent claim 
extend to non-literal equivalents (a) in the context of 
challenges to validity, and (b) in relation to infringement?

Equivalents are considered in relation to infringement, but not 
in the context of challenges to validity.

last written submissions.  If it does, the court is not obliged to 
take them into account.

1.8	 How long does the trial generally last and how long 
is it before a judgment is made available?

A patent trial usually takes between one and four half-day 
sessions, which are usually spread over several weeks.  The law 
provides that judgments must be rendered within one month 
as of the last trial day, but in complex cases, this deadline is not 
always met, and it sometimes takes two or three months.

1.9	 Is there any alternative shorter, flexible or 
streamlined procedure available? If so, what are 
the criteria for eligibility and what is the impact on 
procedure and overall timing to trial?   

The classic procedure on the merits usually takes between 18 
and 24 months from the start of the procedure to a first instance 
judgment.  Next to this classic procedure, there are two main 
alternative procedures.

First, a summary procedure to obtain a preliminary injunction 
is available.  The request is usually made inter partes before the 
president of the court.  The requirements to obtain a preliminary 
injunction are urgency and a prima facie valid and infringed patent.  
The president also generally balances the interests at stake.  It 
usually takes six to 12 weeks from the start of the proceedings 
to a first instance judgment.  In cases of extreme urgency, the 
request can even be made ex parte.  In that case, a first instance 
judgment can be obtained within a few days. 

Second, a fast-track procedure on the merits to obtain a perma-
nent injunction is available.  The request is also brought before 
the president of the court.  The condition to obtain a permanent 
injunction is to demonstrate infringement.  No urgency is 
required.  The defendant can file (and usually does file) a coun-
terclaim for revocation of the patent.  It usually takes six to 10 
months from the start of the proceedings to a first instance judg-
ment.  The main downside of this fast-track procedure on the 
merits is that no damage award can be requested.  To obtain such 
an award, the patentee must file subsequent separate proceedings.

1.10 	Are judgments made available to the public? If not 
as a matter of course, can third parties request copies of 
the judgment?

Judgments are public, but there is no official database for judg-
ments.  They are usually published by legal blogs and reviews 
when they are of interest.  If a judgment has not been published 
by a legal blog or review, third parties can request a copy of it to 
the court office.

1.11 	 Are courts obliged to follow precedents from 
previous similar cases as a matter of binding or 
persuasive authority? Are decisions of any other 
jurisdictions of persuasive authority?

There is no rule of precedent, but the decisions of the Courts of 
Appeal and of the Supreme Court have a particular authority.  
Courts also consider foreign decisions, including those of the 
European Patent Office, but they do not necessarily follow 
them.  They decide independently.
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	 Protective letters can be þled to protect against ex parte 
injunctions, but this practice has no legal basis.  Therefore, 
there is no obligation for the courts to take such protective 
letters into account.

(b)	 Yes, þnal injunctions are available. 
(c)	 Compulsory licences are provided for as explained under 

question 3.2. 
	 A broader public interest defence based on fundamental 

rights is available, but there is little precedent.

1.24 	Are damages or an account of profits assessed 
with the issues of infringement/validity or separately? 
On what basis are damages or an account of profits 
assessed? Are punitive/flagrancy damages available?

If the claim is filed within the classic procedure on the merits, 
they can be assessed with the issues of infringement and validity. 

If the claim is filed within a fast-track procedure on the 
merits, new proceedings must be started afterwards (see also 
question 1.9).

The general principle is that of full compensation for the 
damage suffered.  The law does not lay down any rules for quan-
tifying the loss suffered.  The assessment of the loss is based on 
case law, which has established certain guidelines for assessing 
the loss suffered. 

If the patentee exploits the invention, the calculation of the 
amount of the loss is based on the loss of profits and the losses 
suffered.  If not, the calculation is based on reasonable royalties.  
If the calculation based on the above is not possible, the courts 
assess the loss “ex aequo et bono”.

In case of bad faith, the infringer may be ordered to return 
profits and the confiscation of counterfeit products can be 
ordered.

1.25 	How are orders of the court enforced (whether they 
be for an injunction, an award of damages or for any 
other relief)?

When a preliminary or permanent injunction or other relief are 
granted, they are usually accompanied with penalty payments in 
case of non-compliance.  For the penalty payments to become 
enforceable, the decision must be served upon the defendant by 
a bailiff.  For an award of damages, interests are due and seizures 
can be performed in case of nonpayment.

1.26 	What other form of relief can be obtained for patent 
infringement? Would the tribunal consider granting 
cross-border relief?

The judge may notably take “corrective” measures where they 
are likely to contribute to stopping the infringement.  These 
measures may consist of remedies in kind, such as recall from 
the channels of commerce, permanent removal from the chan-
nels of commerce or destruction of the infringing goods and, 
in appropriate cases, of the materials and implements that were 
primarily used in the creation or manufacture of those goods.

Another corrective measure that may be ordered is the publi-
cation of the judgment or a summary thereof, for a period deter-
mined by the judge, outside and inside the infringer’s establish-
ments, and/or online, in newspapers or in any other manner, all 
at the infringer’s expense.

Yes, cross-border relief is possible, but not common.

1.18 	 Can a defence of patent invalidity be raised, and if 
so, how? Are there restrictions on such a defence e.g. 
where there is a pending opposition? Are the issues of 
validity and infringement heard in the same proceedings 
or are they bifurcated?

Yes, either by way of a main claim or a counterclaim.  There 
are no restrictions on such a defence.  The fact that an opposi-
tion is pending does not prevent the defendant from raising that 
defence.  If the defence is filed by way of counterclaim, the issues 
of validity and infringement are heard in the same proceedings.

1.19	 Is it a defence to infringement by equivalence that 
the equivalent would have lacked novelty or inventive 
step over the prior art at the priority date of the patent 
(the “Formstein defence”)? 

Yes, it is.

1.20 	Other than lack of novelty and inventive step, what 
are the grounds for invalidity of a patent?

There are five other grounds of invalidity: (i) the subject-matter 
of the invention is excluded from patentability; (ii) the patent 
contains added matter; (iii) the scope of protection has been 
extended; (iv) the invention is not sufficiently disclosed; and (v) 
the patentee is not entitled to the patent.

1.21 	Are infringement proceedings stayed pending 
resolution of validity in another court or the Patent 
Office?

No.  The suspension can be granted but it is not automatic.  
Unless all parties agree on the suspension, it is rarely granted 
by the courts.

1.22 	What other grounds of defence can be raised in 
addition to non-infringement or invalidity?

There is no exhaustive list of defences.  A few examples include 
statute of limitation (the action is time-barred), abuse of rights, 
compulsory licensing, abuse of a dominant position or abuse of 
economic dependence.

1.23 	(a) Are preliminary injunctions available on (i) an 
ex parte basis, or (ii) an inter partes basis? In each case, 
what is the basis on which they are granted and is there 
a requirement for a bond? Is it possible to file protective 
letters with the court to protect against ex parte 
injunctions? (b) Are final injunctions available? (c) Is a 
public interest defence available to prevent the grant of 
injunctions where the infringed patent is for a life-saving 
drug or medical device? 

(a)	 Yes, preliminary injunctions are available both on an inter 
partes and on an ex parte basis.  If requested inter partes, 
urgency, as well as prima facie validity and infringement, 
must be established.  If requested ex parte, extreme urgency 
must be established in addition to prima facie validity and 
infringement. 

	 A bond is not automatically required, but the judge may 
request one. 


